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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SHI RLEY I RENE BRAY COX, )  C/ A NO.  03A01- 9511- GS- 00394
)

Appe l l a nt , )  ROANE GENERAL SESSI ONS
)

v. )  HON.  THOMAS A.  AUSTI N,
)  J UDGE

TOM ED COX,  J R. , )
)  AFFI RMED AS MODI FI ED

Appe l l e e . )  AND REMANDED

HAROLD D.  BALCOM,  J R. ,  Ki ngs t on,  f or  Appe l l a nt .

J .  POLK COOLEY,  COOLEY,  COOLEY & AGEE,  Roc kwood,  f or  Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on,  t he  wi f e  a ppe a l s  t he

f i ndi ngs  by t he  Tr i a l  Cour t  r e l a t i ve  t o  t he  pr ope r t y

di s t r i but i on,  a nd t he  hus ba nd a r gue s  t he  Cour t  e r r e d i n

a dmi t t i ng a n e xhi bi t .

The  pa r t i e s  we r e  ma r r i e d f or  t we nt y- f i ve  ye a r s  a nd

t he  wi f e  di s put e s  t he  Tr i a l  Cour t ’ s  va l ua t i on of  t he  ma r i t a l
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home  a t  $130, 000. 00 a nd a  l ot  bor de r i ng t he  ma r i t a l  home  a t

$4, 000. 00.

Our  r e vi e w of  t he  c a s e  i s  de  nov o  upon t he  r e c or d

wi t h a  pr e s umpt i on of  c or r e c t ne s s  of  t he  f i ndi ngs  of  t he  t r i a l

c our t .   T. R. A. P.  1 3( d) ;   Haz ar d v .  Haz ar d ,  833 S. W. 2d 911

( Te nn. App.  1991) .   

The  va l ue  of  a  ma r i t a l  a s s e t  i s  de t e r mi ne d by

c ons i de r i ng a l l  r e l e va nt  e vi de nc e  r e ga r di ng va l ue ,  wi t h t he

bur de n on t he  pa r t i e s  t o  pr oduc e  c ompe t e nt  e vi de nc e  of  va l ue .   

Wal l ac e  v .  Wal l ac e ,  733 S. W. 2d 102 ( Te nn. App.  1987) .   The

t r i a l  c our t  i s  f r e e  t o va l ue  a  ma r i t a l  a s s e t  wi t hi n t he  r a nge

of  c ompe t e nt  e vi de nc e  of  va l ue .   I d . ;  Koc h v .  Koc h ,  874 S. W. 2d

571 ( Te nn. App.  1993) .   

The  hus ba nd t e s t i f i e d t he  home  wa s  wor t h

$130, 000. 00.   The  hus ba nd’ s  e xpe r t  r e a l  e s t a t e  a ppr a i s e r

t e s t i f i e d t he  va l ue  wa s  $130, 000. 00,  a nd hus ba nd ha d va l ue d

t he  home s t e a d a t  $130, 000. 00 i n  l oa n pa pe r s .   I ns ur a nc e

c ove r a ge  f or  t he  hous e  wa s  i n  t he  a mount  of  $150, 000. 00,  a nd

t he  wi f e  t e s t i f i e d s he  t hought  t he  home  wa s  wor t h $200, 000. 00.  

Gi ve n t he  r a nge  of  e s t i ma t e s  a nd t he  r e a l  e s t a t e  a ppr a i s e r ’ s

a s s e s s me nt  of  t he  c ondi t i on of  t he  hous e ,  t he  e vi de nc e  doe s

not  pr e ponde r a t e  a ga i ns t  t he  Tr i a l  Cour t ’ s  f i ndi ng t ha t  t he

hous e  ha d a  va l ue  of  $130, 000. 00.   Rul e  13( d)  T. R. A. P.

The  l ot  ne xt  t o  t he  home  wa s  va l ue d by t he  wi f e  a t

$30, 000. 00.   The  hus ba nd va l ue d i t  a t  $2, 000. 00.   Gi ve n t he

s ma l l  s i z e  a nd unde ve l ope d s t a t e  of  t he  l ot ,  a nd t he  f a c t  t ha t

a c c e s s  t o  t he  pr ope r t y i s  onl y a va i l a bl e  by t he  dr i ve wa y of

t he  ma r i t a l  home ,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t

t he  t r i a l  c our t ’ s  s e t t i ng t he  va l ue  a t  $4, 000. 00.
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Ne xt ,  t he  wi f e  r a i s e s  t he  i s s ue  of  whe t he r  t he  Tr i a l

Cour t  e r r e d i n  not  a wa r di ng he r  t he  c a s h va l ue  of  Shop a t

Home ,  I nc .  St oc ks .   Te s t i mony di f f e r e d ove r  whe t he r  hus ba nd

s t i l l  owne d a ny of  t he  s ha r e s .   He  c l a i me d he  ha d s ol d a l l  of

t ha t  s t oc k a nd t he  wi f e  i nt r oduc e d r e c or ds  pur por t i ng t o  s how

t ha t  he  r e ma i ne d a  s t oc khol de r .  

  The  Tr i a l  J udge  di d not  ma ke  a  f i ndi ng on t he  i s s ue

of  owne r s hi p.   The  Tr i a l  Cour t ’ s  opi ni on doe s  s t a t e  ?a l l  ot he r

c a pi t a l  s t oc k owne d by e i t he r  pa r t y ,  whi c h i s  not  ot he r wi s e

e xpr e s s l y di s pos e d of  he r e i n,  s ha l l  be  di vi de d i n  e qua l  s ha r e s

be t we e n t he  pa r t i e s . ?  I f  t he  hus ba nd owne d t i t l e  t o  Shop a t

Home  s t oc k,  t he  de c r e e  woul d r e qui r e  hi m t o gi ve  one - ha l f  of

t he i r  wor t h t o  t he  wi f e ,  but  on t hi s  r e c or d a s  he r e i na f t e r

e xpl a i ne d t he r e  i s  no e vi de nc e  of  s t oc k owne r s hi p a t  t he  t i me

of  t he  di vor c e .

Ne xt ,  s he  c ha r ge s  t he  Tr i a l  Cour t  e r r e d i n

de t e r mi ni ng t he  pr oc e e ds  f r om t he  s a l e  of  r e a l  pr ope r t y,  i n

One i da ,  Te nne s s e e ,  we r e  s e pa r a t e  pr ope r t y.

Te nne s s e e  de f i ne s  s e pa r a t e  pr ope r t y a s  ?a l l  r e a l  a nd

pe r s ona l  pr ope r t y owne d by a  s pous e  be f or e  ma r r i a ge ;   pr ope r t y

a c qui r e d i n  e xc ha nge  f or  pr ope r t y a c qui r e d be f or e  t he

ma r r i a ge .  .  .  ?.   T. C. A.  §36- 4- 121( b) ( 2) .  

The  Tr i a l  Cour t  de t e r mi ne d t ha t  t wo i nve s t me nt

a c c ount s  of  hus ba nd,  t ot a l i ng $108, 105. 73,  ha d be e n pur c ha s e d

wi t h t he  pr oc e e ds  of  s e pa r a t e  pr ope r t y owne d be f or e  t he

ma r r i a ge  a nd ha d r e ma i ne d s e pa r a t e  pr ope r t y t hr oughout  t he

ma r r i a ge .   The  wi f e  wa s  a wa r de d $1, 894. 27 f r om t he s e  f unds .

Hus ba nd t e s t i f i e d t ha t  he  owne d t he  pr ope r t y be f or e

t he  1969 ma r r i a ge ,  t he  de e ds  we r e  i n  hi s  na me ,  a nd pr oc e e ds
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f r om t he  1981 a nd 1986 s a l e  of  t he  pr ope r t i e s  we r e  ke pt  i n  hi s

na me .   The y we r e  l e nt  t o  a  f r i e nd f or  s e ve r a l  ye a r s  a nd t he n

de pos i t e d i n  De a n Wi t t e r  a nd Pr ude nt i a l  i nve s t me nt  a c c ount s  i n

t he  na me  of  t he  hus ba nd.

The  wi f e  c ont e nds ,  howe ve r ,  t ha t  t he  pr ope r t y wa s

not  s e pa r a t e  be c a us e  t he  de e ds  t ha t  c onve ye d t he  s e pa r a t e

pr ope r t i e s  we r e  i n  t he  na me  of  bot h Tom a nd Shi r l e y Cox.  I n

a ddi t i on,  e vi de nc e  a t  t r i a l  s howe d t ha t  $13, 400. 00 wa s

t r a ns f e r r e d f r om t he  pa r t i e s  j oi nt  ba nk a c c ount  i nt o t he

s e pa r a t e  De a n Wi t t e r  a c c ount .   The  us e  of  bot h na me s  i n  t he

de e d a nd t he  a ppa r e nt  c o- mi ngl i ng of  moni e s  i n  t he  j oi nt

s a vi ngs  a c c ount  e s t a bl i s he s  t ha t  s ome  of  t he  pr ope r t y wa s

t r a ns mut e d i nt o ma r i t a l  pr ope r t y.   Bat s on v .  Bat s on ,  769

S. W. 2d 849,  858 ( Te nn. App.  1988) ;   Bar nhi l l  v .  Bar nhi l l ,  826

S. W. 2d 443 ( Te nn. App.  1991) .

The  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Tr i a l  Cour t ’ s

f i ndi ng i n  pa r t  a nd we  f i nd $13, 400. 00 of  t ha t  f und t o  be

ma r i t a l  pr ope r t y.   We  c onc l ude  i t  woul d be  e qui t a bl e  f or  t he

wi f e  t o  r e c e i ve  one - ha l f  of  t ha t  a mount  f r om t he  hus ba nd ove r

a nd a bove  t he  Tr i a l  Cour t ’ s  a wa r d.   

Fi na l l y ,  t he  hus ba nd a r gue s  t ha t  t he  Tr i a l  Cour t

e r r e d i n  a dmi t t i ng a n Exhi bi t  i nt o e vi de nc e ,  pur por t i ng t o

s how Shop a t  Home  s t oc k pur c ha s e s  a nd s a l e s .   The  a ut he nt i c i t y

of  a  pr i va t e  wr i t i ng mus t  be  e s t a bl i s he d be f or e  i t  ma y be

a dmi t t e d i nt o e vi de nc e .   Haur y  and Smi t h Re al t y  Co.  V.

Pi c c adi l l y  Par t ne r s  I ,  802 S. W. 2d 612 ( Te nn.  App.  1990) .  

Te nne s s e e  Rul e s  of  Evi de nc e  pr ovi de  t ha t  a n i t e m ma y be

i de nt i f i e d or  a ut he nt i c a t e d by t he  t e s t i mony of  a  wi t ne s s  

wi t h pe r s ona l  knowl e dge  t ha t  t he  ma t t e r  i s  wha t  i t  i s  c l a i me d
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t o be .   The  hus ba nd’ s  t e s t i mony doe s  not  a ppe a r  t o  me e t  t he

901( a )  s t a nda r d t ha t  t he  doc ume nt  i s  a ut he nt i c a t e d i f  t he r e  i s

?e vi de nc e  s uf f i c i e nt  t o  t he  c our t  t o  s uppor t  a  f i ndi ng by t he

t r i e r  of  f a c t  t ha t  t he  ma t t e r  i n  que s t i on i s  wha t  i t s

pr opone nt  c l a i ms . ?   The  hus ba nd t e s t i f i e d r e pe a t e dl y t ha t  he

wa s  not  f a mi l i a r  wi t h t he  doc ume nt  a nd hi s  onl y c l ue  a s  t o  i t s

or i gi n we r e  t he  a s s e r t i ons  of  hi s  c r os s - e xa mi ne r ,  a nd t he

wor ds  ?Shop a t  Home ? a c r os s  t he  t op of  t he  doc ume nt .   The  Tr i a l

Cour t ’ s  de c i s i on t o  a dmi t  t he  e xhi bi t ,  ba s e d upon a n a s s e r t i on

by t he  a t t or ne y a nd t he  unc e r t a i n r e s pons e s  of  t he  hus ba nd,

wa s  i mpr ope r ,  Haur y .   Compar e  Mar t i n  v .  Mar t i n ,  755 S. W. 2d 793

( Te nn.  App.  1988) ,  hol di ng t he r e  wa s  no a bus e  of  di s c r e t i on i n

a dmi t t i ng bus i ne s s  r e c or ds  whe r e  pr e s e nt  c us t odi a n of  t he

r e c or ds  t e s t i f i e d t ha t  t o  t he  be s t  of  he r  knowl e dge  t he

r e c or ds  we r e  a ut he nt i c .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a s

modi f i e d,  a nd t he  c a us e  r e ma nde d f or  t he  e nt r y of  a  modi f i e d

j udgme nt  i n  a c c or da nc e  wi t h t hi s  opi ni on.

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d one - ha l f  t o  e a c h

pa r t y.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
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Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


